JAY D, HANSON, ESQ, 

GRAY. CARY, AMES & FRYE 
2100 UNTON BANK BUILDING 
SAN DIEGO, CALTFORNIA 92101 
(714) 236-1661 


Atterneyan tor Detendant 


SUPERIOR COURT OF THE STATE OF CALTFORNIA 
IN AND FOR THE COUNTY QF SAN DIEGO 
MeCRECOR SEA & ATR SERVICES 
(AMERICA) INC., A Delaware CASE NO, 491479 
Corporation, 
POENTS AND AUTHORITIES IN 
Platoruies, SUPPORT OF APPLICATION TO 
SEP ASUDE KIGHE TO ATTACH 
va. ORDER, QUASH WRIT OF ATTACHMENT, 
AND RELEASE ATTACHED PROPERTY 
CENEMATRONICS, INCORPORATED, A 
Callternta Corporation, 


Defendant, 


I 
PRELIMINARY STATEMENT 

This Court has apparently been serfdously mislead 
fate the dssuance of an ex parte writ of attachment, without 
hetice to the defendant, where the result may be to destroy 
the goodwill and operattons of an extremely valuable business. 
Platneclf(f, a supplier, is clearly aware that te has no current 
eladm agatnst defendant having entered tanto a novation for 
valuable consideration, yet bas apparently fatled to advise 
the Court oof this fact. Furthermore, even tf one assumed 
aryguenda that pladnettt had a valld, current and existing 


claim, platiucit( has seught to attach all the property ef 


an extremely valuable business, rather than limiting (ts 
gedoharnt to those properties which would perfectly secure 
[ts claim. The result in a serfous abuse of the attachment 
procedure which should be corrected by this Court (mmedtately 
before irreparable harm ts done to the detendaat's tustoess, 
ti 

THE WRET SHOULD BE QUASHED BREAUSE PLAINTIFF'S 

CLALM TS UNMERITORIOUS, 

fu thin case there has been a weitten noevatton 
of the contract, whteh fs the subject of platnttiif's sate. 
The nevatton ta clearly set out tn the attachments to the 
dectaration of Mr. Plerce attached hervte., Neovatlons 
extinguish the original obligation and substitute a new 
obligation, tn thin case an obligatton to make another 

i payment after stx months, See, e.g., Clvtl Code 1530, 1532, 
Beckwith v. Sheldon, 165 6. 319 C1913). A nevation need 
not be written even if the origtnal contract was in writing. 
Guddard, G.A. 737 (1925). However, 

in this case, the nevatton clearly ts in writing. Furthermore, 
whereas consideration ts required for a novation, the 


consideration may simply be the release of the old obligation. 


Manfre v. Sharp, 210 C, 479 (1930). As proven in the declaration 


of Mr. Plerce the novatlon here tis supported by the consideration 
of an immediately payment of $10,000.00, receipt of which 


has been acknowledged by the plaintiff. 


“| Under the circumstances, plaintiff clearly has 
4 \ no current claim for the balance on its account with defendant. 
5 | lts claim is premature, and the applivation for writ of attachment 


6 i should be dented. 


7 bg 

8 4 ASSUMING ARGUENGO THE VALIDITY OF PLAINTIFF'S 
9 CLAUM, DFS ATTACHMENT TS EXCESSIVE, 

10 In this case, platnti(t has purperted to attach 


hl Pall the assets of a subatantdal bustnesa rather than limiting 
12 \ its attachment te the amount of tts claim. Thus. even tt 
| 
13° the Court were te find that platattee's claim is right. which 
14 ; we vigorously deny, the attachment ta greatly excessive ta 
15 \ the prejudlee of defendant. The attachment should be Limited 
16 i te an ameunt which will secure platnett(f's claim and net 
17 be extended to an amount which will damage the ongoing business 
Uy 


18 | of the detendant, 


19 | rm 
20 i CONCLAUIS LON 
2i : For the reasons set ferth above, the order granting 


22): writ of attachment tn this case should he set anide, the 
23 | welt quashed, and the attachment levy released, 


DATED: September 8, 1982. 
" ) 
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